§922.4

the conservation, recreational, ecologi-
cal, historical, research, educational,
or aesthetic value of the Sanctuary, in-
cluding, but not limited to, the sub-
stratum of the area of the Sanctuary,
other submerged features and the sur-
rounding seabed, carbonate rock, cor-
als and other bottom formations,
coralline algae and other marine plants
and algae, marine invertebrates, brine-
seep biota, phytoplankton,
zooplankton, fish, seabirds, sea turtles
and other marine reptiles, marine
mammals and historical resources. For
Thunder Bay National Marine Sanc-
tuary and Underwater Preserve, Sanc-
tuary resource means an underwater
cultural resource as defined at §922.191.

Secretary means the Secretary of the
United States Department of Com-
merce, or designee.

Shunt means to discharge expended
drilling cuttings and fluids near the
ocean seafloor.

Site Evaluation List (SEL) means a
list of selected natural and historical
resource sites selected by the Sec-
retary as qualifying for further evalua-
tion for possible designation as Na-
tional Marine Sanctuaries.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, American Samoa, the
United States Virgin Islands, Guam,
and any other commonwealth, terri-
tory, or possession of the United
States.

Subsistence use means the customary
and traditional use by rural residents
of areas near or in the marine environ-
ment for direct personal or family con-
sumption as food, shelter, fuel, cloth-
ing, tools, or transportation; for the
making and selling of handicraft arti-
cles; and for barter, if for food or non-
edible items other than money, if the
exchange is of a limited and non-com-
mercial nature.

Take or taking means: (1) For any ma-
rine mammal, sea turtle, or seabird
listed as either endangered or threat-
ened pursuant to the Endangered Spe-
cies Act, to harass, harm, pursue, hunt,
shoot, wound, Kkill, trap, capture, col-
lect or injure, or to attempt to engage
in any such conduct; (2) For any other
marine mammal, sea turtle, or seabird,
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to harass, hunt, capture, kill, collect or
injure, or to attempt to engage in any
such conduct. For the purposes of both
(1) and (2) of this definition, this in-
cludes, but is not limited to, to collect
any dead or injured marine mammal,
sea turtle or seabird, or any part there-
of; to restrain or detain any marine
mammal, sea turtle or seabird, or any
part thereof, no matter how tempo-
rarily; to tag any sea turtle, marine
mammal or seabird; to operate a vessel
or aircraft or to do any other act that
results in the disturbance or molesta-
tion of any marine mammal, sea turtle
or seabird.

Tropical fish means fish or minimal
sport and food value, usually brightly
colored, often used for aquaria pur-
poses and which lives in a direct rela-
tionship with live bottom commu-
nities.

Vessel means a watercraft of any de-
scription capable of being used as a
means of transportation in/on the wa-
ters of a Sanctuary.

[60 FR 66877, Dec. 27, 1995, as amended at 62
FR 4607, Jan. 30, 1997; 65 FR 39055, June 22,
2000]

§922.4 Effect of National Marine Sanc-
tuary designation.

The designation of a National Marine
Sanctuary, and the regulations imple-
menting it, are binding on any person
subject to the jurisdiction of the
United States. Designation does not
constitute any claim to territorial ju-
risdiction on the part of the United
States for designated sites beyond the
U.S. territorial sea, and the regula-
tions implementing the designation
shall be applied in accordance with
generally recognized principles of
international law, and in accordance
with treaties, conventions, and other
agreements to which the United States
is a party. No regulation shall apply to
a person who is not a citizen, national,
or resident alien of the United States,
unless in accordance with:

(a) Generally recognized principles of
international law;

(b) An agreement between the United
States and the foreign state of which
the person is a citizen; or

(c) An agreement between the United
States and the flag state of the foreign
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vessel, if the person is a crew member
of the vessel.

Subpart B—Site Evaluation List

§922.10 General.

(a) The Site Evaluation List (SEL)
was established as a comprehensive list
of marine sites with high natural re-
source values and with historical quali-
ties of special national significance
that are highly qualified for further
evaluation for possible designation as
National Marine Sanctuaries.

(b) The SEL is currently inactive.
Criteria for inclusion of marine sites
on a revised SEL will be issued, with
public notice and opportunity to com-
ment, when the Director determines
that the SEL should be reactivated.

(c) Only sites on the SEL may be con-
sidered for subsequent review as active
candidates for designation.

(d) Placement of a site on the SEL,
or selection of a site from the SEL as
an active candidate for designation as
provided for in §922.21, by itself shall
not subject the site to any regulatory
control under the Act. Such controls
may only be imposed after designation.

Subpart C—Designation of
National Marine Sanctuaries

§922.20 Standards and procedures for
designation.

In designating a National Marine
Sanctuary, the Secretary shall apply
the standards and procedures set forth
in section 303 and section 304 of the
Act.

§922.21 Selection of active candidates.

(a) The Secretary shall, from time to
time, select a limited number of sites
from the SEL for Active Candidate
consideration based on a preliminary
assessment of the designation stand-
ards set forth in section 303 of the Act.

(b) Selection of a site as an Active
Candidate shall begin the formal Sanc-
tuary designation-evaluation process.
A notice of intent to prepare a draft
environmental impact statement shall
be published in the FEDERAL REGISTER
and in newspapers in the area(s) of
local concern. A brief written analysis

§922.23

describing the site shall be provided.
The Secretary, at any time, may drop
a site from consideration if the Sec-
retary determines that the site does
not meet the designation standards and
criteria set forth in the Act.

§922.22 Development of designation
materials.

(a) In designating a National Marine
Sanctuary, the Secretary shall prepare
the designation materials described in
section 304 of the Act.

(b) If a proposed Sanctuary includes
waters within the exclusive economic
zone, the Secretary shall notify the ap-
propriate Regional Fishery Manage-
ment Council(s) which shall have one
hundred and twenty (120) days from the
date of such notification to make rec-
ommendations and, if appropriate, pre-
pare draft fishery regulations and to
submit them to the Secretary. In pre-
paring its recommendations and draft
regulations, the Council(s) shall use as
guidance the national standards of sec-
tion 301(a) of the Magnuson Act (16
U.S.C. 1851) to the extent that they are
consistent and compatible with the
goals and objectives of the proposed
Sanctuary designation. Fishery activi-
ties not proposed for regulation under
section 304(a)(5) of the Act may be list-
ed in the draft Sanctuary designation
document as potentially subject to reg-
ulation, without following the proce-
dures specified in section 304(a)(5) of
the Act. If the Secretary subsequently
determines that regulation of any such
fishery activity is necessary, then the
procedures specified in section 304(a)(5)
of the Act shall be followed.

§922.23 Coordination with States and
other Federal agencies.

(a) The Secretary shall consult and
cooperate with affected States
throughout the National Marine Sanc-
tuary designation process. In par-
ticular the Secretary shall:

(1) Consult with the relevant State
officials prior to selecting any site on
the SEL as an Active Candidate pursu-
ant to §922.21, especially concerning
the relationship of any site to State
waters and the consistency of the pro-
posed designation with a federally ap-
proved State coastal zone management
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